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We Will Answer These Questions

O How to avoid stranded basis in a
contingent installment sale.

O How to take a loss on a subsidiary
without a disposition.

O How to get a stepped up basis in the
assets of a subsidiary.

O How not to structure a buy-sell
agreement.
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62 - Gross Income Does Not Include
Contingent Attorney’s Fees

John W. Banks I, 6th Cir. 2003, reversing Tax Court

Facts

Question

B Does taxpayer include legal fees in gross income
and then deduct the fee as miscellaneous
itemized deduction?

B Much of settlement went to attorney under
contingent fee agreement

O Decision

B Does not have to include entire settlement
amount in income

OO0

62 - Gross Income Does Not Include
Contingent Attorney’s Fees (ct)

O Note - Split of Circuits
W 1st 4t 9Oth (Oregon case) agree with 7th —
taxpayer includes net amount

m 5t former 5t, 9t (Ca and Alaska cases) 11th,
and 6t — taxpayer includes gross amount

O Note - Major issue if taxpayer under AMT

O Note — Supreme Court denied cert 4/16/01 in Coady
oth Cir but has granted cert for Banks and Banaitis
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67(a) — Miscellaneous Itemized Deductions

Scott v. U.S., 2003-1 USTC 50,364 (4th Cir. 2003)

O Facts

W State law did not require the trust administrator to
seek outside investment advice.
O Question

B Are trust administration fees deductible in arriving
at adjusted gross income or as miscellaneous
itemized deductions?

67(a) — Miscellaneous Itemized Deductions

O Decision

B Trust's outside investment advice fees are
miscellaneous deductions.

B |nvestment fees are commonly incurred outside
the administration of trusts.

B They are not within the section 67(e) exception

B Full deduction if the costs would not have been
incurred if the property were not held in a trust.
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67(a) — Miscellaneous ltemized Deductions (ct)

Note

O Fourth Circuit

O Joined the Federal Circuit's in Mellon Bank, 2004
2 USTC 50,621,

O But rejected logic of the Sixth Circuit, which held
in O'Neill v. Comm., 994 F. 2d 302 (6th Cir. 1993)
that a trustee's fiduciary duties made investment
advisory fees necessary so as not to put the
trust's assets at risk

83- Swap of Compensatory Warrants

O PLR 200418017

O Question

B Do employees trigger income if they exchange
non statutory stock options in the target
company for non statutory stock options in the
acquiring company?

O Answer

B No, not if neither of the options is publicly
traded.
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104 Disability Benefits May be Tax Free

O Rev Rul 2004-55

O

Background

B Amounts received from insurance for injuries or sickness
generally excluded from income

B But not if cost of coverage “pretax” 104(a)(3)
Facts

B Plan permits annual election to make coverage “pretax”
or “ after tax”

Conclusion

B |f taxpayer elects to make coverage taxable then benefits
are non taxable

Planning
B Employees in poor health should consider the election

108(e)(5) Reduction in Purchase Price

O Rev. Rul. 2004-37
O Facts

Employer loaned employee money to exercise stock option
Stock lost value
Employer forgave portion of debt

O Question

Does employee include debt forgiveness in income?

O Answer

Yes — loan is not a reduction in purchase price

0 Note
B Accompanying press release indicates IRS will “shut down

an aggressive transaction” related to this scenario
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108(d)(6) — Partners Exclude from
Income Cancellation of Debt

Four related cases — Estate of Martinez TC Memo 2004-150,
Price TC Memo 2004-149, Gracia TC Memo 2004-147 and
Mirarchi TCl Memo 2004-148

O Facts
B Pship declared bankruptcy — Individual partners solvent

B Bankruptcy court order specifically discharged the general
partners both as general partners and as guarantors

O Determination
B Partners could invoke 108(d)(6) to avoid taxable income
O Note

B Partners of bankrupt partnership should have bankruptcy
court discharge their personal responsibility as part of the
bankruptcy proceeding

162 — Unreimbursed Partnership Expenses

Hines, TC Summary Opinion 2004-55
O Facts

B Partner Hines deducted $33k of unreimbursed
expenses related to pship

B Pship agreement did not address unreimbursed
expenses

O Decision
B Deduction disallowed

B Only allowed if there is agreement among the partners
calling for partners to pay for partnership expenses out
of personal funds

O Note

B Make certain pship agreement has such a provision
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162(k) — Stock Reacquisition Expenses

O Chief Industries Inc. TC Memo, 2004-45
O Facts
B Corp redeemed founding shareholder
B Shareholder sued corp for additional amount

B Corp. paid settlement amount for employment
claims

O Question
B Was settlement payment currently deductible?

162(k) — Stock Reacquisition Expenses

O IRS argument
B 162(k) —no deduction allowed for any amount paid for
reacquisition of stock
O Taxpayer argument
B Payment was separate from redemption — related to
employment claim
O Answer

B For taxpayer — payment not tainted under 162(k)
merely because it occurred in same time frame as the
redemption
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162 - Business Expense Contingent Liability

lllinois Tool Works, 7t Cir. 2004 affg 117 TC 4
O Facts

B Taxpayer bought assets and assumed certain
liabilities including patent infringement claim

B Due diligence concluded claim low risk
B Claim eventually settled for $17mil
O Question

B Is $17mil deductible or capital expenditure?

162 - Business Expense Contingent Liability

lllinois Tool Works, (cont.)

O Taxpayer
B Not part of purchase consideration
B Deductible if paid by seller

O IRS

B Assets acquired had benefit beyond year of
expenditure

O Court

B [RS correct — part of purchase price of assets even if
unknown at time.
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162 — “Small Wares” Expensing

m PLR 2003351009
O Facts
m Coffee delivery service

B Employees weekly restock, clean area and
make fresh pot of coffee

O Question

m [s coffee delivery service eligible for “small
wares” expensing?
O Conclusion
B No - service would only be eligible if it

routinely staffed the coffee pots during
normal working hours

168 — Depreciation

O Clajon Gas Co. 8th Cir. Rvsg Tax Court
O Facts
B Clajon leasing gas pipeline
B Clajon depreciating as 7-year natural gas
production equipment

B |IRS arguing Clajon not in production business —
in leasing business
O Decision
B For depreciable life look to ultimate use of
property not necessarily the use of the taxpayer
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165 — Bad Debts

O Graves, TC Memo. 2004-140
O Facts

B 100% shareholder and employee loaned money to company,
KPS Trucking

B KPS went backrupt
B Shareholder reported bad debt deduction above the line
O Questions
B A bad debt allowable against gross income or an itemized
deduction?
O Answer
B Bad debt allowable as an itemized deduction - taxpayer

made loans to maintain employment
O  Note - Court did not permit the 6662 penalty.

165 - Casualty Loss

O Cooper, TC Summary 2003-168

O Facts

B Hose to washing machine deteriorated over
several years

B When it burst, the water destroyed valuable
collection
O Question

B Was this a sudden, unexpected event eligible
for treatment as a casualty loss?
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165 - Casualty Loss

O Cooper, TC Summary (ct)
OO Answer

B Yes, although damage to hose was
gradual, the damage related to the loss
was sudden

165 — Opportunity to Claim Loss on Stock?

O Rev. Rul. 2003-125
O Process

B 100% owned corp checked box to be treated as
disregarded entity

B Treated as deemed liquidation
B [f liabilities exceed FMV of assets then recognize loss
O Note
B Factors to determine FMV include
B Intangibles such as market outlook, demand for
products, customer base, etc.
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167 — Amortization of Creative Property

O Rev. Proc. 2004-36
O  Safe harbor
W 15-year write off

B Beginning in first day of second half of
year written off for GAAP

B |ncludes screenplays, scripts and
storylines

168 — Change in Depreciable Lives

O CC-2204-024 — July 12, 2004

B |IRS will not argue that change in life is an
accounting method change if:

O property placed in service in taxable years
ending before December 30, 2003

O Note — not December 31

O Note — for a particular asset taxpayer cannot
file amended returns for some years and
Form 3115 for others

O See CC-2004-007 for additional guidance
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168 — Catch-up Depreciation

O Rev.Proc. 2004 M
O Retroactive change to correct missed depreciation in
two circumstances
1. If dispose of asset where depreciation understated in
prior years
B Attach form 3115 to return for year of disposition
2. If under reported depreciation in first year of
acquisition
B Automatic change to permissible method if
reported on return for immediately succeeding
year

263A — Environmental Clean-Up

O Rev.Rul.2004 B
B If contamination occurred in course of manufacturing,
then clean up costs should be capitalized into
inventory
B Plainfield bion Water, 39 TC 333 (1962) not
applicable
B Effective years ending after 2/6/04
O Rev.Rul. 2004 T
B |RC 1341 not applicable to clean up costs
B Taxpayer cannot argue it did not have an unrestricted
right to the income from the manufacturing activity
B Position consistent with ILM 200327053 regarding
medical expenses of retired employees

1-13




274 — 50% Disallowance for Meals and
Entertainment

O Rev. Proc. 2004-49

O Permits use of statistical sampling to
determine portion of M&E expense not
subject to the 50% disallowance

O Provides methodology

O Can be used on original or amended return
or in process of exam

280 — Golden Parachutes and
Bankruptcy

O Rev. Rul. 2004-87 — Generally:

B Creditors deemed acting in concert for
purposes of determining if change in
ownership or control

B Bankruptcy court satisfies shareholder
approval requirement

O Even if shares traded over-the-counter

B Applies to any payment contingent on change
in control after July 19, 2004
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338(h)(10) — For an IPO

O PLR 200428026
O Facts

B Consolidated taxpayer transferred stock of subs to
Newco for stock

B Newco sold more than 20% stock to underwriter
immediately after

B Taxpayer reduces ownership to less than 50% by
public offering of Newco

B Newco and Parent made 338(h)(10) elections
O Question
B Was the 338(h)(10) election to step up basis valid?

1.) 2.) 3.)
P E ll? IUnderwriter
\_

[s|Newcd INewco Newco
s s
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338(h)(10) — For an IPO

Answer

B Yes — sale of more than 20% of stock to
underwriter busted the IRC 351 transaction and
therefore was a “qualified stock purchase” within
meaning of 338(h)(10)

Note

B Good way to transfer stepped up basis in assets to
IPO

355 - Spin Off

oo

PLR 200408009
Facts

B Subsidiary created 2™ class of stock to ?ive parent
80% voting “control” to facilitate spin-off

B Stock agreement provided that after 2 yrs from date
of spin off, stockholders could vote to eliminate
voting differences

Question

B Did the provision that permitted shareholders to
change voting rights disqualify the spin off as tax
free?

Answer

B No - parent had control at time of spin off and

change in voting rights could only occur after spin off
was “old and cold”
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355 — Business Purpose of Spin Off

O PLR 200414037
O Facts
B Corp has two businesses, A and B
B Expanding A, needed loan
B Assets of A pledged as security for loan

B | oan document required Corp to separately
incorporate B

O Question

B Does the loan requirement present sufficient
business purpose to qualify the spin-off for tax free
treatment under Sec. 355

O Answer
B Yes

1.) 2.)

O\&
N2
r-A Newco
R/E Stock
R/E Titled in Names of
I@ Both Newco and X




355 — Spin-Off Without Complete
Distribution of Property

O PLR 200410009
O Facts
B Corp A drops real estate into Newco
B Shareholder X exchanges A stock for Newco stock

B Both A and Newco hold property jointly until FMV can
be determined

O Question

B Can a transaction qualify as a spin-off if both transferor
and transferee claim the property?

O Answer

B Yes, both can retain an interest in the property if
momentary and for adequate business purpose

355 — Spin-off

O Rev. Rul. 2004-23
O Facts
B 2 scenarios intended to increase stock value

O 1. To accommodate equity-based employee
incentives

O 2. To accommodate acquisitions of other
companies

O Conclusion
B Both scenarios qualify as valid business purpose

B Shareholder benefit “coextensive" with substantial
non-federal tax purpose germane to business
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355 — Business Purpose

O AOD 2004-1

B [RS has withdrawn its previous acquiescence (1968-2 C.B.
2)in Olson, 48 TC 855 (1967)

B Business purpose in Olson was to contain the potential
organization of a labor union

B [RS may continue to accept that as a business purpose
but will decided on case-by-case basis
O Will look carefully at whether the potential organization
could be addressed in some non-tax manner
O Note
B AOD particularly important because IRS has announced it

will no longer rule on business purpose in issuing private
letter rulings — Rev. Proc. 2003-48

358 — Proposed Regulation

Question

Conflicting Circuits

B Arrott, 31 Cir. 1943 — basis of new shares is average of
shares surrendered

B Block, 9t Cir. 1945 — basis new shares can be “traced” to
basis shares surrendered

B In tax-free reorg or 351 transaction which share of target
stock was surrendered for which share of stock of acquiring
or issuing corporation?

O Proposed Regulations would permit shareholders to “identify”

which shares of the acquiring corporation were received for
shares surrendered.

oo
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Example - B Reorg Giving up 5 Shares for
5 Shares

B |mportant where shares surrendered have varied

basis
Basis of Basis of Basis of
Shares Given Shares Shares
up Received, Received,
Block Arrot
il al 3
2 2 3
3 3 3
4 4 3
5 5 3

404 — Deferred Compensation
Transferred Pursuant to Divorce

O Rev. Rul. 2004-60
O Facts

B Deferred comp or nonstatutory options transferred to
spouse as part of divorce

O Question

B Who is taxable when deferred comp is paid or options
exercised?

O Answer
B Both
O Transferor is subject to FICA and FUTA
O Transferee is subject to income tax consequences
O See also — Rev. Rul. 2002-31
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451 —Advance Payments

O Rev. Proc. 2004-34
O Guidance for deferral of advance payments

O Generally

B Applicable to sales and services, licenses and use of
intellectual property

B Taxable in year of receipt only to extent included in
financial income

B Remainder taxable in following year
B Automatic change under Rev. Proc. 2002-9

B Applicable for taxable years ending on or after
December 31, 2003

451 — Advance Payments

O Perry Funeral Home, TC Memo 2003-340

O Facts

B Advance payments for pre-need funeral
contracts

B Refundable at any time under state law
O Question

B Are advance payments includible in income or
deposits?
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451 — Advance Payments (ct)

O IRS argument
B Historically almost no refunds made

O Decision

B Deposits because buyer or decedent’s survivor
could demand refund without reason

B Not determinative that few do request refund

B Includible in income only when goods and
services provided

453 Installment Sales with Contingent
Payments

O PLR 200415006
O Facts

B Pship sold assets for fixed price plus & yearearn
out

O Conclusion

B Allocate basis to payments in proportion to
estimated aggregate payments

O Note

B Estimates based on historical trends

B Must request PLR before extended due date of return
reporting first payment
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453 — Treatment of Contingent
Payments

PLR 200403007 — 200403016
Facts

B Taxpayers sold stock of S corp for amount contingent on future profits
over next 4 years

B No maximum amount specified
B General rule —
O compute basis recovery based on maximum amount to be received or

O If no maximum amount specified then recover basis pro-rata over term
of agreement

B Taxpayers received permission to recover basis over shorter period
O Based on historical projections and trends
O Note

B Very specific requirement for requesting relief from general rule — see
Reg. Sec. 15a.453-1(c)(7)(ii)

ogd

Example Stranded Basis

B 10 year earn out
B Earn $1,500 in first year then nothing.

Maximum Sales Price $2,000
Basis 1,000
Maximum potential gain $1,000

m 1,500/2,000 x 1,000 = 750 of basis offsets $1,500 in
first year but remaining $900 basis is LTCL in 10" year
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461 — Deduction for Contested Liabilities

O Reg.1.464 2
B Rules for deduction for transfer to contested liability trust
B Following do not accelerate deduction:
To satisfy workers compensation or tort
Purchasing a bond to guarantee payment
Entry on taxpayer’s books
Transfer to an account under control of taxpayer
Transfer of indebtedness of taxpayer or promise of
taxpayer to pay in future
Transfer of stock or indebtedness of taxpayer or party
related to taxpayer

OOoooo

O

465 — At Risk Rules and Guaranteed
Payments

O Reg. 1.465-8 and 1.465-20
O Facts
B Partner guarantees loan

B Lender has financial interest in pship but is not a
partner

O Question
B Who get basis for the loan?
O Answer
B No one - Trap for the unwary
B Applicable to equity kicker loans?
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512 — Unrelated Business Income

oo

Rev. Rul. 2004-51

Facts

B University and for-profit form LLC

B LLC develops and conducts video training
B University controlled content and instructors
B Profits shared 50/50

Question

B |[s the University’s share UBI?

Answer

B No - directly related to exempt purpose
Note

B Only official guidance on “ancillary joint ventures”

B Documentation of tax exempt’s involvement and control is
important

704(c) — Partner Built-in-gains

Ooa

Rev. Rul. 2004-43

Facts

B Two partnerships, A and B merge — both with 704(c)
gains
B A s survivor

Question

B In a merger of two partnerships is the 704(c) gain of the

transferor partners triggered?
Answer
B Yes-—
B Note — effective retroactive to January 9,1995
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Example

O Year 1
B A contributes Blackacre to pship X
O Basis $100k - FMV $1mil
O Year3
B Pships X and Y merge with Y survivor
O Blackacre FMV $1.5mil
O Result

B A reports gain $900k due to disposition outside pship X
within 7 yrs of contribution

B Pship Y has new layer of 704(c) built-in-gain of $500k

708 — Termination of partnership

O Harbor Cove Marina, 123 TC No. 4 (2004)
O Facts
B General partner bought out other partners and filed “final”
return
B Other partners disputed price paid
B Pship agreement required property be sold at auction if pship
dissolved
O Question
B Was partnership terminated?
O Answer

B Pship agreement kept entity alive until auction complete

B Process specified in agreement would affect profit and loss of
entity
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Example - Basis for Guaranteed Debt

100%

1%
999%

LLC

752 — Basis for Guaranteed Debt?

IPO II, 122 TC No. 17
Facts
B Individual owned
O 1% of an LLC
O 100% of an S corp which owned 99% LLC
O Individual guaranteed loans to LLC
Question
B Does S corp get basis for loans to LLC?
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752 — Basis for Guaranteed Debt? (ct)

O

Taxpayer argument

B 1.752-2(a) provides a partner’s share of recourse liability includes
amounts for which a related person bears economic risk

IRS argument

B 1.752-4(b)(1)(iii)

Decision

B 100% of liability attributed to individual — none to S corp
B Reg 1.752-4(b)(2)(iii) overrides 1.752-2(a)

Note

B Presumably all losses would also be allocated to individual
as partner non-re course debt - see 1.704-2(b)(4)

954 — Controlled Foreign Corporation

Income

Dover Corp. 122 TC No. 19 (2004)

O

Facts

B Dover had 100% owned foreign sub it wanted to sell
B Made “check-the-box” election to disregard entity

B Sold stock

IRS position

B Sold stock therefore triggered Sub F income
Taxpayer position

B Check-the-box was equivalent to 332 liquidation,

B Disregarded entity so sale of assets for tax purposes,
therefore no triggering Sub F income

Decision

B Taxpayer correct — business continues under IRC 381, but
sale of assets
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1031 — Parking Transactions

O Rev. Proc 2004-51

B Where replacement property is “parked” with accommodation
party until transfer of relinquished party

B Limits application of Rev. Proc. 2000-37
O Generally IRS will not argue that the accommodation title
holder does not bear economic benefits and burdens of
ownership while holding the property
O IRS concerned that taxpayers will use this to do basis
swaps
B Now 2000-37 doesn’t apply to property held by
accommodation party if it was owned by taxpayer within 180-
days prior to transfer

1033 — Replacement with Property From
Related Party

O TAM 200411001

O Facts
B Corp C partner in partnerships A and B
B A property condemned

B After start of replacement period, B starts
construction of replacement property
O Question
B Does rule that taxpayer cannot acquire

replacement property from related party apply to
these facts?
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1033 — Replacement with Property
From Related Property

O TAM 20041101 (ct)
O Decision

B No — 1033(i) does not apply if related party
received the property from an unrelated party after
the condemnation

B Here related party “purchased’property from
construction company

B Key that construction had not started before the
replacement period had begun

1033 — Involuntary Conversion

O TAM 200408027
O Facts
B FTC required corp to divest itself of certain assets
B Corp sold the assets and acquired similar assets
O Question

B Could corp defer recognition of gain on assets it sold where it
reinvested the proceeds in similar assets?
O Answer
B Not under these facts
O Corp negotiated with FTC making it a voluntary disposition

O Value of property sold was not destroyed within meaning of
1033
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1221 — Sale of Contract Not Capital Gains

O TAM 200427025
O Facts

B Taxpayer received payment to terminate its contract to provide
electric power

O Question

B Was payment capital gain or ordinary income?
O Conclusion

B Ordinary income under “extinguishment doctrine”
No sale or exchange of the contract rights
Taxpayer did not sell rights to supply power
“Buyer” acquired right not to have to buy

Question under doctrine — does property continue to exist or did
payment merely terminate rights

1221 — Lottery Payments

Maginnis, 9t Cir. 2004

Facts

B Taxpayer won lottery

B Winnings paid in monthly installments

B Taxpayer sold rights to future installments
O Question

B Are the proceeds from the sale of the future lottery
installments eligible for treatment as capital gains?

O Decision

B No - ordinary income - sale of future income stream
not a capital asset

O Note — decision in conformity with several Tax Court cases
but this is first time a Circuit Court has heard the issue

oo
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1221 - Day Trader

O Chen T.C. Memo 2004-132

B Facts
O Taxpayer had loss of $85k from day trading
O 323 transactions in two-month period
O Minimal trades rest of year

B Question
O Losses capital or ordinary?

B Taxpayer position
O Trader not investor so losses ordinary

B Decision

O Capital losses

B Trading activity not substantial, regular, frequent
and continuous - went 6 months without a trade

1361 - Qsub Election Terminated

O Rev. Rul. 2004-85
O Facts

B S corp with Qsub acquired by an unrelated S corp in a
reorganization (A, C or D)

O Result
B Qsub election terminates on close of day of reorganization
O Begins new built-in-gains holding period
O Remedy
B  Have acquiring S corp make Qsub election effective on day
of acquisition
O Note
m  Trap for unwary

B See Rev. Proc 2004-49 for procedure to remedy late
election under these circumstances
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1366 - S Corp Debt Basis

oo

Oren, 8th Cir. 2004, aff'g 84 T.C.M. 50 (2002)
Facts
B Oren owned 100% of A and B, S corps

B A was profitable, B had losses suspended due to lack
of basis

B A loaned money to Oren who loaned it to B which
loaned it to A

Question

B Did these loans create basis in corp B?
Answer

B No - not an actual economic outlay

B Even if satisfied basis rules would not satisfy 465 at-
risk rules

B Oren

100% 100%
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B Oren

1398 — Bankruptcy of S Corp

Williams, 123 TC No. 8 (2004)

Facts

B Taxpayer sole shareholder of 2 S corps

B Taxpayer filed for bankruptcy

B S corps sustained losses after filing

Issue

B Can taxpayer claim losses on 10407

Decision

B No - S corp stock “owned” by bankruptcy estate
Note

B Parallel decision for partnership interest in Gulley TC Memo
2000-190
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1402 — Partnership Retirement Benefits
and Self Employment Tax

O PLR 200403056
O Facts
B Pship retirement benefits front loaded
O 100% high comp first 4 years
O $100/month rest of life
O Question

® Will these payments be subject to self-employment
tax?

1402 — Partnership Retirement Benefits
(ct)

O Analysis
B To be excluded must satisfy all following:
1. Payments must be periodic until death
2. Partner can not provide any services for pship

3. Pship has no other obligations to retired partner
other than medical benefits

4. Retired partner’s capital is paid in full
B Conclusion

O Plan satisifies #1 above even though “front
ended”
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2031 - Valuation of Stock in Estate

O Estate of Blount, TC Memo. 2004-116
O Facts
B Blount set redemption price of his stock below fmv in
the event of his death
B Heirs did not have an interest in the corporation
O Question
B Did the reduced price control the stock’s value in
Blount’s estate?
O Decision
B No, fair market value controls.
2036 — Family Limited Partnership
O Estate of Lea K. Hillgran, TC Memo 2004-46
O Facts
B Taxpayer purported to transfer 7 properties into a FLP
B But never changed title and no partnership agreement
B Taxpayer died year of transfer
B Properties subject to 25% of profits management agreement
with brother
O Question
B Did the transfer result in a reduction in value of the
properties?
O Answer

B Not due to the FLP but

B Discount available due to management agreement
O Discounts between 35% and 50%
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2036 — Family Limited Partnership

Estate of Abraham, TC Memo 2004-39

Facts
B Decedent in poor health at time of formation

B Implied understanding that all income of FLP was
available to decedent

Question

B Do the facts cited above permit the estate to exclude
the FLP assets from the estate?

Answer

B No — 2036(a)(1) effective to bring assets transferred to
FLP back into estate.

2036 —Family Limited Partnership

Senda, TC Memo 2004-160

Facts

B Taxpayer funded FLP with MCI stock
B Taxpayer gifted FLP interest to children
Question

B Was this a gift of an FLP interest or an indirect gift
of the MCI stock?
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2036 — Family Limited Partnerships (ct)

O

Determination
B Indirect gift of MCI stock — no discount
O No books or records of partnership

O No record that stock was contributed to the pships
before the pship interest was transferred to children

O Certificates of pship ownership not prepared until
weeks after the transfer

Note —
B Documentation key

B Taxpayer successful in Lappo, TC Memo 2003-258 and
Peracchio, TC Memo 2003-280

2036 —Family Limited Partnership

Kimbell, (5" Cir. 2004) vacating and remanding
N.D. Tex, 2003
Question

B Was receipt of pship interest in exchange for transfer of
assets to pship a sale or exchange?

IRS position

m Mere “recycling” of value therefore 2036 applies and
value of assets included in estate of transferor

Taxpayer position

B Transfer for consideration i.e. sale or exchange
therefore 2036 does not apply and assets out of estate

1-38




2036 — Family Limited Partnerships (ct)

O Decision
B Agreed with taxpayer’s position
O Note

B Contrary to Tax Court decision in Strangi, TC
Memo 2003-145 which is appealable to 5" Cir.

6664 — Penalties and Qualified Amended
Returns

O Notice 2004-38
O Question

B Can taxpayer avoid a penalty by filing an amended
return reporting the correct treatment?

O Answer
B Generally yes, but not if:
O Taxpayer has been contacted by IRS or

O Where the item in question is a tax shelter and the
promoter (as defined in 6700) has been contacted
by the IRS

B Effective for amended returns filed after April 29, 2004
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7701(a)(2) — Partnership v Jt. Venture

O Comtek Expositions, 2d Cir. 2004, affg TC Memo
2003-135,

O Facts

B Unrelated US and Russian companies ran
international trade shows

B Net income split by arrangement
O Issue

B Was this a partnership, a joint venture or a
contractual arrangement?

7701(a)(2) — Partnership v Jt. Venture

O Decision
B Contractual arrangement

O Entered into as trade or business for a profit so
not joint venture

O But did not observe formalities of partnership
O Note
B Result was to bring all income, including all foreign
source, into Comtek US return with Comtek
claiming deduction for amounts remitted to
Russian entity
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